





Litigation Involving Cellulosic Insulation Manufacturers
and the Consumer Product Safety Commission

Diana Kirkpatrick

Background

The Consumer Product Safety Commis-
sion (CPSC) reports twice yearly to Con-
gress describing the enforcement of the
interim insulation safety standard. Under
the safety standard, the manufacturer
must test the insulation materials at the
time of manufacture and certify that they
comply with the requirements of the
CPSC standard. As part of its enforce-
ment program, CPSC routinely conducts
plant inspections and collects samples
of products which CPSC tests for con-
formance with the standard in regard
to corrosiveness, surface flammability
(as measured by the radiant panel), and
smoldering combustion. When a failure
occurs, CPSC issues to the firm a letter
of advice which also serves as a notice
of noncompliance. The letter advises the
company of the test results, the need to
retest, and the availability of CPSC labo-
ratory staff for guidance.

After repeated tests have indicated
(hat a failing product continues to be
manufactured, CPSC will (1) bring legal
action to enjoin the manufacturer from
producing and selling the product or (2)
seize the noncomplying product.

On May 29, 1980, CPSC filed suit to
enjoin a cellulosic insulation manufac-
turer from further production and sale
of a noncomplying insulation (US vs.
Archer Insulation, Inc., et. al. (Southern
District of Indiana, Civil No. IP 80-494C)).

On June 6, 1980, the Cellulose Manu-
facturers Association (CMA) and 21 indi-
vidual manufacturers filed suit to set
aside the amended interim standard and
portions of the certification rule and to
enjoin CPSC from enforcement of the
amended standard. The CMA also asked
the court to require the Commission to
modify the tests in the standard to
improve the repeatability and repro-
ducibility (Cellulose Manufacturers
Association et al. vs. Consumer Prod-
uct Safety Commission et al., (Western
District of Washington, Civil Action File
No. C 80-622)).

Update—the Current Situation

On December 22, 1980, 2 days prior
to the scheduled hearing, the Archer
Insulation case was settled out of court.
CPSC agreed to take no further action
against the company, and Archer agreed
to market only those insulation materials
passed by CPSC. As part of this settle-
ment, certain members of the cellulosic
insulation industry have agreed to submit
recommended changes to the test meth-
ods and procedures of the standard. The
industry submission will include specific
suggestions for revising the standard as

well as technical data and other sup-
porting information. This submission was
to be filed with CPSC in early 1981.
However, CPSC was anticipating a sub-
mission from the industry in mid-June.

The Commission has filed a motion
to dismiss the CMA suit. Both the origi-
nal suit and the CPSC motion are pend-
ing further efforts by CPSC and the
industry to resolve questions about the
test methods and standard. For the lat-
est information, contact CPSC staffer
Harry Cohen (301-492-6453).

Newsbriefs

* NVLAP is currently conducting assess-
ments for reaccreditation for insulation,
carpet, and concrete laboratories. To
assure no lapse in your current accred-
itation, required information should have
been returned to NBS by June 8, 1981.
The reaccreditation period is an excel-
lent time to consider adding additional
test methods or enrolling in a new LAP.
e NVLAP staff members have been
calling the accredited laboratories to
update names and addresses of the key
person(s) in your laboratory who are
technically responsible for the accredited
test methods. NVLAP general criterion
G1.2 requires that you advise NVLAP
of any such fundamental change within
30 calendar days of the change. Prompt
submission of this information is impor-
tant to the efficient conduct of NVLAP
operations.

e A Symposium on Evaluation and
Accreditation of Inspection and Test
Activities sponsored by ASTM Com-
mittee E-36 was held in Washington, DC,
on April 28 and 29. A cross-section of
government and private sector represen-
tatives presented papers in sessions
including U.S. Government evaluation
and accreditation, international experi-
ences in evaluation and accreditation,
laboratories and compliance, laboratory
applications, and computerized systems
and laboratories. NVLAP staff partic-
ipants included Gerald Berman (Chair-
man of ASTM E-36), John Locke, Peter
Unger, Margaret Federline, Jeffrey

Horlick, and Diana Kirkpatrick. We'll let
you know when the Symposium Pro-
ceedings become available.
* [n an April 14 notice in the Federal
Register, the Occupational Safety and
Health Administration (OSHA) asked for
comments and information regarding
establishment of Federal regulations or
guidelines aimed at the protection of lab-
oratory workers. These new rules would
apply only to exposure of laboratory
workers to toxic chemicals. OSHA needs
information on current lab practices and
safety procedures in addition to ways
to improve lab worker safety. Comments
should be submitted promptly to Docket
Officer, Docket No.H-150, Room S6212,
OSHA, 200 Constitution Avenue, N.W.,
Washington, DC 20210.
* The National Research Council has
recently issued a guide on the safe use
of chemicals in laboratories. This book,
which covers all types of laboratories
where chemicals are used, is available
under #389/6731 for $12 from the
National Research Council, 2101 Con-
stitution Avenue, N.W., Washington, DC
20418 (202/389-6511).
s A Catalog of Federal Metrology and
Calibration Capabilities (NBS Special
Publication 546, 1980) available from
the Government Printing Office lists Fed-
eral laboratories involved in metrology
and calibration. Calibration services and
capabilities, as well as contacts and geo-
graphic location of each laboratory, are
included.

Continued on page 4
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Forman from front page

vision may be traced to his diverse pro-
fessional training and experience: a
Ph.D. degree in chemistry combined
with substantial laboratory experience,
a law degree followed by involvement
in corporate affairs and patent law, and
finally, a senior position in the U.S. public
service. He was responsible for creat-
ing and developing the ambitious
National Voluntary Laboratory Accred-
itation Program. While this made him a
relative “‘new chum” in the laboratory
accreditation business, his background
and qualities of dedication and enterprise
have led him to occupying a pre-eminent
position in the ILAC forum.

On his retirement, Howard Forman
will establish a consultancy for industry
and government on all matters relating
to accreditation of testing laboratories.
His friends in ILAC wish him well in this
enterprise. We in NATA especially pay
tribute to him for his contribution to the

[
news'

work of ILAC which has so occupied
us for the last four years, and which we
believe has been very productive.

Newsbriefs from page 3

¢ DoC published in a March 17 Fed-
eral Register notice (46 FR 17073-
17074) a request from the U.S. Depart-
ment of Housing and Urban Develop-
ment (HUD) to develop a program to
accredit laboratories that test solid fuel
room heaters in accordance with Under-
writer’'s Laboratories (UL) Standards
UL737 and UL1482 and the 1981 HUD
Minimum Property Standards. HUD
recommended that current criteria (45
FR 5572 -5600, January 23, 1980), be
used to accredit these laboratories. The
Department is processing the HUD
request in accordance with NVLAP Part
7b procedures for Federal agencies.
Based on an analysis of the comments
received, HUD will inform us whether it
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wishes the Department to proceed witt
the establishment of the LAP.

¢ A planning meeting for a new activ-
ity on a discipline approach to accred-
itation of chemical laboratories was held
at ASTM Headquarters in Philadelphia
on April 16, 1981. ASTM Committee
E-36 had previously conducted a sur-
vey of its members and related ASTM
committees to determine interest in
developing a standard for such an activi-
ty. This survey indicated insufficient sup-
port at that time to proceed with the
activity. A new request from the Ameri-
can Association for Laboratory Accredit-
ation (AALA) prompted ASTM to once
again explore interest in the development
of a standard for chemical laboratory
accreditation. Information on this activ-
ity may be obtained from ASTM. Con-
tact Jim Thomas, ASTM staff manager
for Committee E-36, at 1916 Race Street,
Philadelphia, PA 19103 (215-299-5498)
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