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Underwriters Laboratories Inc. (UL) respectfullyostits these comments in response to the
recent Request for Information by the Nationalitogt of Standards and Technology (NIST) on
behalf of the National Science and Technology CoyNSTC) Subcommittee on Standards.

The NSTC Subcommittee is uniquely positioned toatke the attention to standards and
conformity assessment in federal policy matterstarativocate on behalf of the role these play
in facilitating innovation and global commerce. Vfgplaud this initiative being led by NIST to
solicit information from the business and standaaamunities. UL welcomes the opportunity
to collaborate with the NSTC as the Subcommittegksvto carry out its mandate. As an
independent, 501(c)(3) we share with your Subcotesia commitment to advancing the
implementation of standards and conformity assesspregrams that support technological
innovation and advance safety science.

UL is an internationally recognized product satetsting and certification organization. Founded
in 1894, UL has earned a reputation as a leadanoiehuct safety standards development, testing
and certification. UL evaluates thousands of preglummponents, materials and systems for
compliance to specific requirements. UL’s time-¢elssystem supports governmental product
safety regulations, and complements federal, staddocal product safety initiatives.

PROCESS OVERVIEW: UL STANDARDS FOR SAFETY

Through more than a century of involvement in ttamdards and conformity assessment
community, UL is recognized for its unrivaled teidah expertise in the areas in which it
develops standards. UL’s Standards for Safety s&€d to evaluate and certify products and
systems. These standards are used by regulatdryraigts that review the standard requirements
to determine what products and systems are todxbingheir jurisdictions, by code development
organizations that adopt and reference UL StandardSafety in their codes, and by certification
organizations that apply UL requirements for pradn@luations. Manufactures also design
products and systems to meet the requirement®ftfication to UL Standards.

UL published its first standard, addressing thetyadf Tin Clad Fire Doorsin 1903. Since that
time, UL has published more than 1300 StandardSddéety addressing a wide range of products
types and addressing numerous product attributelsiding safety and performance. This
extensive history makes UL one of the leading steshgldevelopment organizations in the US.

UL maintains an open process for standards devedopthat includes structuring our processes
to engage broad stakeholder interests to promatelatds that meet the varying needs of the
marketplace - whether consumers, retailers, maturirs, or regulators. UL defines its
standards panels as Standards Technical Panels)(STRese STPs include nine interest
categories: producers, supply chain, commercialétrihl user, general interest, authorities
having jurisdiction, government, testing and stadd@rganization, consumers, and international
delegates. Each of these categories brings upigrspectives to the use and needs of particular
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products. Further, the standards process at Qtrustured to ensure that no single stakeholder
group holds an unfair advantage in the voting pgeceNo single interest category can maintain
more than 33 percent of the voting positions on&hk. It is the STPs that develop and
maintain UL Standards for Safety and vote on thestéindards documents when published or
revised.

Additionally, regardless of one’s voting membersstigtus on an STP, any public review
participant can review and comment on any drafudunts related to publishing standards and
can also put forward draft amendments for any statsd

There are no membership dues associated with ShBsnyone interested in membership is
encouraged to complete an STP application. Asiomed, UL’s goal is that an interest category
should not exceed 33.3% of the overall voting mastp; therefore, balance issues play a role
in determining acceptance to the STP. To promds@ance of input to its standards development
process, UL has intensive recruitment and outrgashrams to encourage a broad diversity of
membership on UL's STPs. UL also makes fundingsupavailable for consumer interests and
regulating bodies to attend STP meetings in addibooffering process training for new STP
members.

UL develops and maintains standards that may b&updras American National Standards.
When it is determined that a UL standard is a aatdifor American National Standards Institute
(ANSI) designation, UL employs its STP processdamsensus standards development, which
has been approved ANSI. The STP process is bast#t@ssential elements of ANSI's
standards development criteria and UL's ANSI adteeldorocedures entitlefipproved
Regulations Governing Standards Technical Panels

UL standards are typically identified as Standdod<Safety and cover reasonably foreseeable
risks associated with a product. UL Standards &fet$ address not only consumer safety —
addressing potential risks including fire, shoaid ather hazards, — but also new published
standards address the next generation of safeteoms) environmental safety. These newer
sustainability standards, some published and mathe drafting phase, contribute to the
conservation of resources and improvements to hurealth associated with environmental
factors. The attributes which are covered by.ildial Standards are delineated in the Scope
section of the Standard. UL Standards are intetmled
» Identify requirements for evaluation of productsl amovide consistency in the
application of these requirements.
* Inform manufacturers of applicable requirements fi@ducts must test to for
certification

NSTC RECOMMENDATIONS

Recognizing the important attention the NSTC hessaaly brought to the role of standards and
conformity assessment in technology innovation@mg@loyment, UL respectfully proposes the
following priorities for attention.

National Technology Transfer and Advancement ACTE)
UL believes the NSTC should focus its prioritiesemtouraging government agencies to uphold
the principles of the National Technology Transfed Advancement Act (NTTAA), signed into
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law in 1996. The NTTAA states that federal agenstesuld use technical standards adopted by
voluntary consensus standards bodies in its regylattivities, and consult with voluntary,

private sector, consensus standards bodies, imgysdirticipating in their standards development
work. Further, the NSTC should serve in the rdleducator for US government agency and
Congressional officials, promoting the value of semsus-based standards and how they serve as
efficient, expedited solutions to meet governmezdds and objectives. This also applies to
conformity assessment services. The existing iexéent certification model can be leveraged

to meet the needs of numerous industry and goverhaigectives.

Some agencies, like the Occupational Safety andttHadministration (OSHA), rely almost
exclusively on voluntary consensus standards andider them “appropriate” for electrical and
other products under its jurisdiction. Other agesclike the Food and Drug Administration
(FDA), are increasingly canvassing the privateaeftr information on private sector standards
for medical devices and other products under iisgiction to utilize in its guidance documents
for industry. The NSTC could consider tapping agentke OSHA and FDA for information on
the ways that voluntary consensus standards heljidte their work as regulators and share that
information with other agencies as they considgagimg private sector.

As the NIST Smart Grid example illustrates, whemgbvernment identifies an initiative deemed
to be of critical interest to the nation, the stid and conformity assessment communities stand
ready to help and, in many cases, already havdatads or practices that can meet identified
government objectives. For Smart Grid, numeroasdards already existed to meet the
interoperability, communication and security neefithe nascent Smart Grid — it was just a
matter of identifying those touch points and conmtimgonsensus as an industry as to which
would be adopted. This is also true for confornaiggessment models. For Smart Grid, where
performance of the complete system is reliant erpitrformance of each of its parts, conformity
assessment was identified as a critical eleméitr both standards and conformity assessment,
identifying the standards and certification parargeat the beginning of the process helps
manufacturers understand the program requiremanis@n, enabling them to more rapidly
develop new and improved technologies and positiem for adoption in the morphing
electricity space. At the same time, it helps &ntify potential gaps that may need to be
addressed and to provide guidance for the Fedevargment on how best to support the private
sector in bridging those gaps.

Government Participation in Consensus Standard &sees

Recognizing the important role standards play, Withe NSTC aims to support, a priority
initiative should be to advocate for increased gonent participation in the consensus-based
standards process through: 1) dedicated budgegdibn for government employees’
participation in standards committees, and 2) reitmp of the time commitment of these
participating employees and executive supporttmdards writing activities. Government
regulators bring a unique perspective to standaridig activities and it is important that such
perspectives be represented on a consistent bastsndards committees, with appropriate
copyright protections. These copyright interestkslve outlined in more detail later in these
comments (page 13).

Public-Private Partnerships

Standards aim to reflect the interest of diverakediolder interests and serve as tools for those
seeking compliance mechanisms. To encourage stindavelopment that reflects the interests
of both the public and private sectors, focus sthbwal placed on encouraging public-private
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partnerships. The NSTC can serve as a forum taisiisend share best practices for mechanisms
for fostering dialogue with industry to identify enging issues where standards may be needed
and to discern those areas where research maycbesagy to support those standards writing
activities. Standards and conformity assessmeamgrams form the basic “infrastructure” for
many products and systems. With new and emergiugss this sometimes means that the basic
safety, environmental, or performance researchrdagga technology’s “effect” on consumers

or systems is needed. Adequate attention to ssetareh and implication gaps as part of policy
mandates are critical to ensuring that ultimatécpes and frameworks do not result in
downstream unintended consequences and can minbsdy mid-course corrections.

An example of where such dialogue would have beefullwas in alternative fuels, principally
ethanol. As the US became interested in utilizingncreased percentage of renewable,
domestically produced fuel, there was a market poshhass deployment of E85, a fuel blend of
85 percent ethanol and 15 percent gasoline. Watrhe quickly apparent was that no standards
existed to support the mass deployment of thede &nel limited research existed to help support
the drafting of such standards from a technicatene compatibility standpoint. This lack of
information forced delays as industry and goverrirsearried to collaborate to conduct the
necessary research and to then funnel that infosmatto standards writing activities for
transportation and dispensing equipment standards.

UL reached out to the Department of Energy (DOH) ttue Environmental Protection Agency
(EPA) to develop technical research to supporastfucture standards to facilitate technology
deployment. This sort of partnership serves asdemand an example, of how early
communication between the government and privat®sean help identify technology needs
and standards gaps to encourage innovation.

Agency Coordination

Coordination across government agencies is alsoriiaupt and the NSTC is in a position to
facilitate dialogue across these groups as weltoBeizing the participation the NSTC has
already secured across government agencies, Udvislit would be helpful for the NSTC to
review the current structure of government offickarged with standards and conformance work
to make sure it is as efficient and streamlinegassible. Where there are different offices
working on distinct portfolios and tasks, the nmul#ioffice approach may make sense; however,
where objectives are overlapping or unclear, theegoment may be providing redundant support
or even competing with each other for work in diéiet portfolios. The NSTC can help foster
dialogue to determine the appropriate organizadiwh/or “best practices” for coordinating
standards and conformity assessment activities.

Advocate on Behalf of US System in Internationauffrs

Given that UL’s testing and analytical servicestad so closely with manufacturers’ ability to
access foreign markets, the NSTC should elevatattéBtion to US standards development
bodies and conformity assessment bodies to advoodteeir behalf during the negotiation of
free trade agreements. UL believes the NSTC cdaldgn important role in encouraging federal
agencies, many engaged in trade matters, to cainpromote the US standards development
process and conformity assessment structures apriaetices and tools for trade facilitation.
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DETALED RFI RESPONSES

Standards-Setting Processes, Reason for Governmdpdrticipation and the Benefits
of Standardization

Value of Government Participation in Product Safétgndards

Participation in standards writing activities givaesoice to all interest categories and gives a
platform to provide input during the standards mgkprocess. For the United States
government, this can allow for concerns or perspesto be addressed in the draft process,
before a consensus standard is published. Tharoksand scientific data available to the US
government is particularly helpful in raising issu@ perspectives in the standards writing or
revision process. Whether developed through thiemal laboratories or based on incident data
the government is monitoring, the consensus-basedards process is open and a readily
available forum in which such data can be trandlat® practical product requirements. For
example, incident data obtained by the Consumeduetdsafety Commission (CPSC) often is
integrated into product safety standards in orden¢et market safety needs and address
recognized risks.

By developing documents through this standardsgssidn concert with manufacturers and
consumer interests, this allows an expedited mfzarke development standards that the
government can rely on to meet their needs, assgubbaving to create a separate standard that
creates duplications and inconsistencies in proggtirements for the marketplace. In the case
of CPSC, participation in “...safety standards atigei...” is explicitly stated in their mission
statement as one-way CPSC protects the publicghraative engagement in these processes,
recognizing its value.

Product Safety and the Smart Grid

Much attention is currently focused on the envist®mart Grid with dedicated interests
including governments, manufacturers and consumerking hard to create and implement a
new system that meets energy conservation godiis s€rves as a critical example of how the
current standards infrastructure and process evdbveneet the needs of emerging technologies.
Many product categories for which UL maintains gaftandards — numerous home appliances,
battery storage, alternative energy technologied gdectric vehicle charging infrastructure — all
are critical pieces of an optimized Smart Grid egst But with the new attributes for these
products that are being introduced as part of thar8Grid - wireless technologies, new
communication controls, data security threats — riskgé are introduced that must be addressed
in the standard to ensure safe operation in thesystem.

Undertaking its own research and review, UL hasilztively investigating what these new
attributes might be and how they might affect tidividual performance of products in the new
system. UL has recently released documents auflipossible risks with these new Smart Grid
attributes and requirements that can be adoptedtigate these harms. UL has released an
outline of investigation (OOI), titled OOI-2748afety of Products in Smart Environmeiaitsd
also published OOI-273%&lectric Utility Meters (for use in Smart Environntg OOI-2744 will
now serve to develop specific amendments to bedntred to the various impacted product
standards UL maintains to address these SmartuSesl

The existing standards system in place for prodafety standards in the US was positioned and
responsive in evolving to meet the needs of emgrgiohnologies. Stakeholder engagement is
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underway and updated standards will be in plaexpeditiously and effectively incorporate new
Smart-enabled technologies in the US infrastructure

What are the benefits of developing standardshiisrgector? (Product Safety)

UL safety standards contribute to increased pudalfety and property protection. UL
Environment sustainability standards contributéhtoconservation of resources and
improvements to human health. These standardbecased to set performance attributes that
products must achieve, promoting the distributibaader products in the marketplace.

How do the standards impact organizations and thempetitiveness? (Product Safety)
Standards establish baseline requirements fonthestry and a level playing field. This is
particularly important as global manufactures commpie part, on cost. The safety of products
should never be sacrificed for price and by esthbig and utilizing safety standards for use by
the global manufacturing community, products camieasured to meet critical safety attributes
and can then compete on other attributes — perfazenand innovation.

How has standardization spurred innovation in thehinology sector(s) that is the subject of your
comment? (Product Safety)

The reverse is typically the case as evolving anatkbping standards are the result of needing to
keep up with innovative technology. This is whyfpemance-based safety standards have
become the optimal format for requirements sophadlucts can continue to innovate to create
new solutions to mitigate risks and meet new safbllenges. However, there are examples of
standardization spurring technology innovation hsas a requirement that a garage door shall
reverse direction upon encountering an obstaclehaiesulted in evolving versions of the
sensing/control software that reverses the direaifdhe door. Taking that a step further, newer
technologies (i.e. wireless) are being developeattmmplish the communication between the
sensing device (electronic eye) and the door operat facilitate compliance with the same basic
requirement. UL 325, addressing the safetipobr, Drapery, Gate, Louver, and Window
Operators andSystems, was drafted as a performance-based afeanuth left room for new
technologies to be developed to meet critical gad#tibutes, but incorporate new technology to
innovate safety technologies and remain cost cdtiyget UL 325 and included entrapment
protections are currently identified in the Consumduct Safety Act as a mandatory
requirement — an example of where a standard tfsteiti innovation, while addressing safety and
meeting the needs of government regulators.

What is the current phase of the standards devedopprocess for this technology? (Product
Safety)

The majority of UL standards are American Natidg@ndards and are covered under continuous
maintenance per the American National Standardgutes(ANSI) rules. Due to this, once a
standard is published, standards revisions carr @@ny time. In the case of the product safety
standards and incorporation of requirements toesddthe adoption Smart Grid interfaces, the
drafts are in development and in process for intetidn to the UL STPs.

How has the process worked so far? (Product Safety)
The overall ANSI-accredited STP process is highlgcessful as a consensus standards-setting
process and has performed as planned. For spenificging technologies, like Smart Grid, we
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continue to find the process effective. All statdelers are interested and engaged and supportive
of working toward adoption of requirements to matig risks and meet market demands.

When developing standards, how are the standartisigg@rocesses managed and coordinated?
All Standards activities are carried out in accaagawith our ANSI approved Standards
Technical Panel Process.

Is there a strategic plan that identifies the start$ needs and defines the standards development
life cycle? (Product Safety)

In some cases, yes, but not all. Safety standaedsitended to be fluid and continuously evolve

to meet market needs and recognized risks. Waiteef this can be outlined in advance, some
needs to happen as a real-time response. In demeyane who identifies a need is able to

submit a proposal to address the need with a stemtmpical basis at any time.

Are there barriers to developing high level stragsgfor standard-setting activities?

Barriers are not typically encountered in standaetiing activities, however potential barriers
include uncertainty with respect to changing te¢bgies, availability of resources, and funding.
The specific needs of stakeholders, such as manuéas of products under the scope of the
standard, and certifiers may also result in obstafdr standards development.

Perspectives on Government’'s Approach to StandardA&ctivities

What methods of engagement are used by Federatiggeto participate in private sector-led
standards development?

Federal agencies participate in all levels of thedards development process including
attendance at STP Meetings, participation on taskps assigned by the STP Chair, and
contributing in commenting and balloting of UL stiands proposals through UL’s Collaborative
Standards Development System (CSDS) online system.

The structure of the standards process allowslifpagdicipants or interests, including the US
government, to introduce standards amendmentgstémi additional review by subcommittees,
or other issues at any time. In some cases thergment participant is able to introduce a
proposed amendment to a standard, or in other tasgsave research data available to them
that may spark the introduction of a standard remiby another party. Additionally, the
standards process often utilizes subcommitteesview a topic/issue and consider introduction
of a standard revision. This format allows actii&ussion on scientifically-relevant data and
facilitates the introduction of proposed revisionsneet the identified needs. All of these
activities are open at any time as the Continuoasiddnance process.

Due to UL's work with a focus on product safetyrstards, we work regularly with the CPSC on
standards activities. CPSC technical staff pguita in a number of STPs for consumer product
standards, including appliances, tools, and gadage operators. In addition, but to a much lesser
extent, the National Renewable Energy LaboratoiREN) also participates on several fuel cell

& hydrogen generation related STPs. EPA is on thel@aner STP, and FDA is on the
microwave cooking STP. Lastly, the Center for He&ltomotion and Preventative Medicine is

on the commercial food preparing machines STP.
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Examples of Government agencies participatingandsrds development include:

UL has had excellent participation by the EnvirontaéProtection Agency in the initial
UL Environment standards for sustainability. An ERfresentative has participated on
every panel formed thus far, and EPA has submittederous substantive comments in
support of improving the text in the draft ULE sfands. UL has an indication of
continued commitment from the EPA for ULE's susthitity standards development
initiative.

NIST has been working on research regarding theldgity of providing first responders
with incident data while they are still in tran&tan alarm. In a recent presentation at a
NEMA signaling meeting, a NIST representative pded an example where a fire
department responding to a sprinkler-water-flowralat a shopping mall would receive
data regarding specifically which sprinkler headd hctivated, their location within the
mall, the nearest entrance and fire departmentextioms, locations of any nearby
hazardous materials, etc. This would allow thedigpartment to plan their deployment
and attack prior to arrival at the site. It is pbksthat UL will eventually be addressing
proposals for establishing communication protoeguirements for fire alarm system
control panels (UL 864, Standard for Control Uitgl Accessories for Fire Alarm
Systems).

UL is also developing a standard for mass notificasystems (think of in-building,
distributed recipient [e.g., Virginia Tech], anddeiarea [e.g., tornado sirens, big-voice in
a state park, etc.]). During a recent STP meetithghad participation from
representatives of DHS, (US Navy, Marine Corp). i@ discussed the need for
standard communication protocols between diffesgatem components. While the

panel determined that such protocols should nobhé@urview of the STP, we expect
that new protocols will likely be proposed for UR7Z2, Outline for Control and
Communication Units for Mass Notification Systems.

UL leads a number of security focused STPs thag ld@veloped task groups to work on
updating the standards to keep up with the newntdolgies and the new techniques
developed to penetrate these security technoloGi@gernment participants have
participated in these task groups and have proyidatuable input. One example that is
currently in the works is the development of UL 08utline For High-Security
Electronic Locks into a Standard. As the scope kiggh-security electronic locks, the
input from NFESC influences the direction of thektgroup. This same representative
also was actively involved in the task group wogkom the proposal to add Lock
Bumping Test to UL 437, Standard for Key Locks.

NIST is a government representative on the UL 835P forLight Emitting Diode
(LED) Equipment for Use in Lighting Produ@sd has participated and shown interest in
the development of UL 8750 due to the new technolog

CPSC is a non-voting member on the STP for UL 2804 Standard for Portable
Engine-Generator Assemblies. CPSC regularly attdredS TP meetings and has
participated heavily in the development of the safequirements, especially with
respect to carbon monoxide poisoning. UL and CiRG&ed together on developing
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markings for generators to warn users about cant@moxide and continue to work with
other industry leaders to impact the safety requamts for generators.

» UL staff participates on the NIST Smart Grid Infgecability Panel and participates in
the cybersecurity and testing and certificationceubmittees.

In the past UL has also received valuable inpubhfgmvernment representatives on the following
STPs:

* STP 1642 Lithium Batteries (Rep from NASA),

» STP 1449 Surge Protection Devices (Rep from FAA)

* STP 60950 Information Technology Equipment (Repf@PSC)

How transparent is each method?

Each method is completely transparent as requiyesib ANSI approved procedures. All votes,
comments, and responses are posted on UL’s on®i#System. The ability to vote on an
STP is at the discretion of each agency, but wpabdéic comment or a vote is made, this
information is made available.

What other methods should the Federal agencieosdl
The above methods, including open introductiontafidards revisions and the use of topic
subcommittees, have proven effective.

What impact have Federal agencies had on standactigities?

The presence of government representatives afltRedble has a positive impact on stakeholder
dialogue. It is important to have the widest varigft opinions presented during standards
discussions and Federal agencies bring a perspeahavis not presented by other interests, and
often have resources and data not readily avaitaliéhers.

For the most part, government representatives da BLPs are voting members, however CPSC
staff have requested to be non-voting members ds BLPs. UL would prefer to see all
government officials to be voting members in ortdeconvey the seriousness of purpose
reflected in their positions and to ensure UL Ssadd continue to meet the needs of the
government users.

As such, Federal Agency participation is extremllpable. There are varying levels of
participation from government representatives @3fPs and UL’s experience is that the
amount of participation is correlated to the lewiepbriority of the subject in question for that
government agency. A process to help stabilizeitgate ebbs and flows in such participation
levels would be most constructive.

When government agencies take an active role gipresentatives frequently come to the table
with expertise regarding field experience and/gegtise regarding government-conducted
research that other members lack. When a govetnmapresentative identifies a specific
position and/or issue to be focused on, UL hasddbe representatives to be vocal, well
prepared (with data, incidents, reports, presemiafietc.) and diligent in seeing the process
through to completion.
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How well do Federal agencies coordinate their ralestandards activities in the sector of
interest?

UL is not aware of the process that Federal agense to coordinate their roles in standards
activities. Patterns have shown that some agenogesiore active than others and trends show
more involvement and participation in standardsvaigts for industries that appear to be of high
priority to the government.

When Federal agencies have been involved in stalsdsetting efforts in a technology sector,
how has the progress of standards setting effarthis technology sector changed after Federal
agencies became involved?

Federal agency participants bring a unique persetd the standards making process and are
often valuable contributors. In one example — tifety of portable generators - there has been a
lot of activity with CSPC with regard to carbon noside poisoning which has affected the
marking requirements in the UL generator standaR5C will sometimes provide lengthy
research reports during the standards processhwkied to be reviewed/discussed. Although it
is a benefit to include as much information as iiabess$n the discussion, it can result in the
progress of the process being slowed.

Are Federal agencies generally receptive to inpotnf other participants in standards-setting
activities?

From UL’s experience, representatives from Fedsgahcies have always been receptive to input
from others.

Does receptiveness tend to depend on whether ther&deagency is a regulator or a customer?
In UL’s experience working with federal participamn standards activities, there is no evidence
to suggest that receptiveness depends on thefrtile &ederal agency.

In those sectors where Federal agencies playsrafgignt role in standards activities, how
valuable and timely is the work product associatth this effort?

UL finds government participation extremely valiabhd supports the continued participation
by participants in the process.

Issues Considered During the Standards Setting Press

Issue: Foreign Regulations and Standards Activities

UL believes that the NSTC and the US governmentilshelevate US attention to US standards
development bodies and conformity assessment btmlegvocate on their behalf in international
forums.

International trade is dramatically simplified whesgulators have common requirements for
products across their respective markets. Thersame acceptable technical reasons for
applying unique requirements to products in cers#timations, such as climactic concerns,
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varying electrical and other infrastructure neeas observed cultural behaviors with respect to
products. However, some regulators apply uniquairements in order to create barriers to
foreign commerce and to protect their domestic striles.

UL believes that regulators and standards devesagiesuld consult with foreign counterparts and
work within international organizations such as ltternational Organization for Standardization
(ISO) and the International Electrotechnical Consiais (IEC) in order to harmonize product
requirements to the extent possible. Regulatorsstariards developers should only deviate
from international norms where there are verifigblghnical reasons for doing so. Conformity
assessment for products globally is greatly singaliind streamlined where product
requirements are harmonized across multiple markets

US government officials should abide by the pritesppf the National Technology Transfer and
Advancement Act (NTTAA), which compel them to fifsbk to the US private sector before
drafting potentially uniqgue government standaragpfoducts under their jurisdiction. The US
government should also support technology-neupata@aches to product standardization, and
should encourage trading partners to refrain fremgutheir standards policies to support the
market competitiveness of indigenous technologies.

Increasing Participation in Foreign Standards Denmhent Activities

Most countries in the world today have infrastruetuin place to develop product standards at
the national level. Some standards developmentitsi are open to participation from a wide

variety of stakeholders, both domestic and intéonat. Unfortunately, many remain closed to

foreign participation.

UL believes that countries should open their stesgldevelopment activities to all interested
parties, including foreign interests. It is readslado limit participation based on desires to
maintain balance among different stakeholders; Wewestandards development processes
should not discriminate against all foreign papiition. The input of interested foreign experts
can be invaluable to ensure that standards developwork is not duplicated across multiple
markets, and also that it is harmonized to thengxyiessible.

US government officials should encourage foreigional standards bodies to allow US
participation in their standards development atitigi

Encouraging Broad Use of Standards as Tools

The World Trade Organization’s Technical Barrier§tade (TBT) Chapter encourages
countries to make use of international standardsveyer, there is little agreement among
countries regarding what constitutes an “intermatfostandard. Several countries have adopted
the view that only standards developed by the hatigwnal Organization for Standardization
(ISO) and the International Electrotechnical Consmais (IEC) can be considered “international”
in scope. The World Trade Organization definesqggples of what constitutes an international
standard in Annex IV of the TBT. Under such framewystandards created under an ANSI
accredited process like UL Standards, would meetiiteria to be international standards.

UL believes that international standards can bestarydards that have international applications
considered useful and valuable to the stakeholafedtdferent countries, as well as embody the
principles of the WTO’s TBT committee decision refieced in Annex IV. ISO and IEC are
important international standards development farumawever, progress in these forums can
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often be slow and there is a limit on the amourgrofiuct standards they can address in the
course of a year. Therefore, countries shouldffeelto use and adopt standards that have been
developed by other entities if it is found thatlsstandards would meet their regulatory needs.
Standards should be viewed as tools for regulétouse in meeting their safety and confidence
needs; they should not be used as barriers tggfo@mpetition, nor should they limit the
options regulators have available to them in otdeneet their goals and safeguard their people.

US government officials should continue to advodatean approach to “international standards”
that is broad enough to include nationally devetbgtandards with international applications.
Government officials should look for opportunitiesfeature US private sector expertise in
standards development in international fora anderage foreign counterparts to foster their
own private sector standards sectors and makefus$analards that meet their needs as
regulators, rather than restricting themselvesandards developed by the IEC and ISO.

Issue: Standards & I ntellectual Property

How does the need for access to intellectual priyp@ghts by Federal agencies factor in the use
or development of standards?

Much of the discussion around the interplay betwstandards and intellectual property rights
focuses on patents (e.g., when must a patent hatdiparticipates in the standards-development
process disclose its patents that will be infringgdise of the standard, must such a patent holder
grant licenses to third parties under those paights and under what terms, etc.). As a result,
copyrights are often overlooked as an importamtliettual property right relating to standards.

Many government-related agencies have adoptederereed UL Standards materials (i.e.
Department of Defense). To date, the adoptiorseraf a UL standard by Federal agencies in
this technology sector hasn't impacted UL as thpgiight holder of intellectual property.

Although there is pending litigation in allowinglgic access to Standards referenced or adopted
by government authorities, UL does not anticipat@ange in the current law.

To what extent, if any, has the development, adoti use of a standard, by Federal agencies
in this technology sector been affected by holdémtellectual property?

Like other original works of authorship (see 17 I€.SSec. 101), standards are protected by
copyright. Non-government standards-developmegaruzations (SDOs) such as UL invest
significant amounts of time and resources into Wgeg, maintaining and distributing

standards. Indeed, one reason the Governmennbasraged the use of non-government
standards is to eliminate the cost to the Governmiecreating its own standards (see OMB
Circular No. A-119 Revised). Many SDOs sell oehise their standards to the public in
exchange for fees in order to recoup some of thegstments and continue developing and
distributing new standards, and the exclusive siglanferred under the US Copyright Act (in
particular the exclusive rights to reproduce areppre derivative works of a copyrighted work,
and to distribute copies) are critical to an SDabdity to do this. For example, without these
exclusive rights, any third party could copy anstiitbute an SDO’s standards free of charge and
it would be difficult for an SDO to find customesdlling to pay for the exact same product.
Consequently, SDOs would not recoup their investmand would be discouraged from
engaging in future standards-development activities take advantage of these exclusive rights,
an SDO generally must own the copyrights in itedéads (see Copyright Act, Sec. 106).
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Copyright ownership initially resides with the aoitfor authors of the work (see Copyright Act,
Sec. 201(a)). While determining authorship casib®le for many works (e.g., a book, poem or
song), this can be complicated for consensus-tstsedards which are created by a group of
different people. It is possible that some stadslaould be therefore considered “joint works”
which Sec. 101 of the Copyright Act defines as ‘@kyprepared by two or more authors with the
intention that their contributions be merged inmtsdparable or interdependent parts of a unitary
whole.” Because the authors of a joint work anesttered co-owners of the copyright, many
SDOs try to establish ownership of the entire cighyrin a standard by seeking from each
contributor an assignment of rights, an acknowlegignthat the contributions and standard
constitute “works for hire” with copyright owned ltlye SDO, and/or an acknowledgment that the
SDO owns all rights in the standard.

Copyright ownership in standards can be furthergimaited by the Government’s participation
in standards development. Under Sections 101 @&afithe Copyright Act, any work
“prepared by an officer or employee of the Uniteat& Government as part of that person's
official duties” are not subject to copyright. U if a Government employee participates in
standards development as part of his or her offitiies and that employee’s contributions rise
to the level of co-authorship of the standard fitdbEn there is a potential argument that the
standard itself is not subject to copyright becaussea joint work of the United States
Government. And if the standard is not protectgthle exclusive rights of the Copyright Act
noted above, any third party could freely copytribiste and modify the standard and the SDO
may not be able to recoup its significant investhiemeveloping the standard, thereby
discouraging future standards development by th® &bd thwarting the Government’s stated
goal of relying on private standards development.

Accordingly, while the Government’s participationdtandards development activities may be
valuable, SDOs may wish to limit the Governmentle rin standards development to minimize
the risk that the Government could be considereatauthor of a standard unless there are
changes to the Copyright Act that would allow s&md co-authored by the Government to retain
copyright protection.

How have such circumstances been addressed?
UL's Legal team is following current litigation andse studies with regard to intellectual
property adopted or used by government agencies.

Are there particular obstacles that either previenellectual property owners from obtaining
reasonable returns or cause intellectual propemyners to make IP available on terms resulting
in unreasonable returns when their IP is includedhe standard?

As discussed in OMB Circular No. A-119 Revised, 8B®/ernment encourages the adoption of
or incorporation by reference of private conserstasdards into laws and/or regulations in order
to take advantage of the efficiencies of privatendards development. Another important
copyright issue is whether this impacts the SDQtusive rights in the standard.

While most courts that have considered the issue faund that standards incorporated by
reference into law do not lose copyright protectimineast one court has suggested otherwise.
See Veeck v. Southern Building Code Congress latemal, Inc., 293 F. 3d 791 (5th Cir. 2002)
(finding no copyright protection for a model codpted into law where the code was written
for that purpose and promoted for use as legisiatio
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While the public should have reasonable accesevatp standards adopted or incorporated by
reference into law or regulation, this does notinexjloss of copyright protection. The copyright
in the standard and the SDO'’s ability to exerdisexclusive rights under the Copyright Act
should remain intact in order to encourage futtmadards-development activities, as discussed
above.

Government should make clear to public that suclaf@ standards are protected by copyright
and discourage infringement, while at the same progiding for reasonable public access.
Some options for reasonable public access include:
* Read-only access at Government libraries and ¢dlcéities
* Appropriate compensation provided to the SDO wleaidusive copyright rights in a
standard are practiced

UL has not experienced or encountered obstacléeithar prevent UL intellectual property
returns or cause UL intellectual property to belabée on terms resulting in unreasonable
returns when their IP is included in other docursent

What strategies have been effective in mitigatiskst if any, associated with hold-up or buyers'
cartels?

UL attempts to educate stakeholders on UL's pat@inty and intellectual property rights. All
UL certification customers who access UL Standardterials are offered on-line education
relative to intellectual property training at nasto

Adequacy of Resources

What resources are needed to successfully conmtpletefforts?

Periodic online participation is required of Fedi@articipants to read and comment on standards
proposals. Travel to STP Meetings is not requiedteendance at STP Meeting is optional.
Additionally, employee time is required to stayieely engaged in standards activities, including
issue reviews, dialogue, and other standards tietivi

Taking into account budget constraints and compgtiitiatives, have Federal agencies
committed adequate resources?

Although some Federal agencies have committed ategesources, sufficient levels have not
been sustained across all agencies. A review oégustructure and resources allocation
practices could lead to sustaining consistent atgssary government participation.

What resource constraints impact the successfuptation of the standards efforts?

As standards continuously are evolving, allocatbstaff time over a long period is critical to
being an active participant in the standards paesl should be prioritized by agencies.
Therefore, it is important for the government paptints to stay engaged in the process and
allocate time accordingly.
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Process Review and Improvement Metrics

What lessons about standards development in cortgtbrologies have been learned so far?
For new and complex technologies, it is criticahtve as much input as possible from all of the
interest categories so that different perspectagsbe reviewed and considered in the
development of standards. This process promotes apd candid discussions, which result in
consensus requirements. Participation by the fedekeernment in contributing ideas and
research data and supporting the public-privatspeship for standards development, can serve
as an ideal way to ensure standards incorporatedisé current science and all interests.

Have there been any impediments to implementirggtlessons?

Although attendance at STP meetings is not requihede tends to be fewer participants from
non-producers due to budgetary and workload canstraFacilitating continuous participation
by all stakeholder interests will foster stronganslards, reflecting the broadest input from
interest categories, as well as the feedback arsp@etives of subject matter experts.

CONCLUSION

In conclusion, UL applauds NIST and the NSTC’'s cotmant to evaluating the Federal
agencies’ participation in the development and @nm@ntation of standards and conformity
assessment activities and programs. UL encourthgeSTC to consider the value and success
of the US standards system and continue to advawatés behalf. Focus on success stories
where consensus standards and conformity assessysteims have been used to advance
government interests will further recognition théhese systems should not be viewed as
impediments, but rather as facilitators for teclggl deployment and innovation. UL welcomes
continued dialogue with the NSTC and NIST on thesportant matters. Through continued
partnerships between the private sector and gowarnthe US standard and conformity
assessment systems can continue to serve US dustr
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