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Memo to:
Election Assistance Commission (EAC),



EAC Technical Guidelines Development Committee (TDGC),



IEEE P1583

From:

Fernando Morales, Inventor of a new electoral process paradigm

Re:
The conflict of interest of the IEEE project P1583 Standards for Voting Equipment

On December 14, 2004 the TGDC adopted the P1583 draft as the basis for developing the Voluntary Voting Guidelines (VVG).  Undoubtedly, the TGDC has the right to take any document as the basis of the VVG, but in this particular case it is important that everybody is made aware of the underlying conflict of interest; namely that the IEEE P1583 protects the businesses of voting equipment vendors and not the democratic satisfaction of the voters, as I intend to prove with the following facts:

1) Employees of voting equipment vendors have played key roles in the committee that created the IEEE P1583.  This document becomes useless once the VVG is complete.  Therefore, it must have been created so that the voting equipment vendors could introduce their most influential advocate within the TGDC.

2) As if that weren’t enough, H. Stephen Berger, the then Chairman of IEEE’s project P1583 is also a member of the TGDC.

3) Voting equipment vendors aim at receiving a portion of the billions of dollars allocated by HAVA for the replacement of obsolete voting equipment.  Any new paradigm, especially those that would save taxpayers’ dollars, is against their interests.  Likewise, any improvement in security or transparency of the electoral process could make some of their products, patents and/or research obsolete.
4) H. Stephen Berger is the President and General Partner of TEM Consulting, LP (www.temconsulting.com), a company that claims “We provide highly experienced project management to develop consensus industry standards and specifications.”  This clearly shows he is in the business of building “consensus” for some of his clients, voting machine vendors.
5) It is common knowledge that the IEEE depends financially on various industry vendors, the voting equipment manufacturers being one.
6) Mr. Berger was not speaking on behalf of improving an electoral process by setting aside the discussion of patents as a secondary issue; instead he took the opportunity to coerce the TGDC members into downplaying the use and introduction of innovative non-public solutions.  At best, he was educating the EAC members on IEEE policies and protocols (totally uncalled for).  At worst, he was speaking in defense of those who stand to gain by introducing his biased opinion.

“Paul, You raise an interesting question that I would like to ask someone with a legal background to confirm for us.  Maybe one of the staff can help us on this?  HAVA has a provision that said anything adopted by the EAC would loose its patent protection and become public domain (I am probably oversimplifying but the wording is to that effect).  I think this is an important point for us to understand.  If that wording means what I think it does then we don’t need to worry about peoples patents in our work, as soon as the EAC adopts a technology the patent is essentially void.  Of course that could upset some patent holders.  If I am overstating the case then we obviously need to take the customary provisions to make sure we don’t require the use of patented technology without first understanding the terms for gaining a license to that intellectual property. 

For those of you who don’t regularly deal in the development of engineering standards I thought it might be of interest how this issue is handled in the IEEE.  All working groups are required at the start of every meeting to present the IEEE patent policy.  Basically it requires all those in the meeting to disclose if they know of any patents or patent applications that would be required to meet the standard being worked on. The committee can still decide to use patented material but only after IEEE legal has binding assurances from the patent holder that the intellectual property will be made available to anyone who wants a license at reasonable terms.  So the committee then makes decisions with full disclosure of patented material, and either does or does not use it.  

So that is an added benefit of partnering with the IEEE.  Material that comes to the EAC through that channel will at least have gone through this screen for patent material. 

The actual language of the patent policy is: 

IEEE standards may include the known use of patent(s), including patent applications, provided the IEEE receives assurance from the patent holder or applicant with respect to patents essential for compliance with both mandatory and optional portions of the standard. This assurance shall be provided without coercion and prior to approval of the standard (or reaffirmation when a patent becomes known after initial approval of the standard). This assurance shall be a letter that is in the form of either 

a) A general disclaimer to the effect that the patentee will not enforce any of its present or future patent(s) whose use would be required to implement the proposed IEEE standard against any person or entity using the patent(s) to comply with the standard or 

b) A statement that a license will be made available without compensation or under reasonable rates, with reasonable terms and conditions that are demonstrably free of any unfair discrimination 

This assurance shall apply, at a minimum, from the date of the standard's approval to the date of the standard's withdrawal and is irrevocable during that period. 

Best Regards, 

Stephen Berger”.
7) H. Stephen Berger is obscuring the transparency of the TGDC by being selective in his selling ($98 a copy) of the IEEE P1583 (I’m still waiting for my copy.)  If he avows for the patents to be public, why wouldn’t the IEEE P1583 draft be made public also?  Could it be that it contains too many flaws and lack of top-down approach and that he might be worried that the public would bring them to the attention of TGDC members?

8) H. Stephen Berger and/or TEM Consulting, LP may be selling these privileged services to others as well.

For all this facts, I respectfully request the EAC and the TGDC members to examine the conflict of interest of H. Stephen Berger thoroughly, not only before he votes for the recommendation to the EAC but also during the final three months of the process.  He has had sufficient and unfair advantage in contaminating the members of the TGDC.

