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6th Amendment	 is Revolutionary	 Era Error 
Management 

“In	 all criminal prosecutions,	 the 
accused	 shall enjoy the right …	 to be 
confronted	 with	 the witnesses 
against him” 

Sir	 Walter	 Raleigh 



	 	 	 	 	 	

	 	 	 	
	 	 	 	 	 	 	

	
	

	 	 	
	 	 	 	

	

Confrontation is	 a tool to for ensuring witness	
 
reliability 

“Dispensing with confrontation because 
testimony is obviously reliable is akin to 
dispensing 	with	jury 	trial 	because a 
defendant 	is 	obviously 	guilty. 	This 	is 	not 	what 
the	 Sixth Amendment	 prescribes.” Crawford 
v. Washington,	 541 U.S. 36,	 62 (2004) 

Justice Scalia 



	 	 	

	 	 	 	 	 	

	 	 	 	 	 	
	 	 	 	 	 	

	 	 	 	 	 	
	 	 	 	 	

	 	 	 	 	
	 	 	 	

	

Confrontation applies	 to laboratory analysts
 

“The analysts who swore the affidavits 
provided	testimony 	against 	Melendez–Diaz,	 
and they are therefore subject to 
confrontation; we would reach the same 
conclusion if all analysts always possessed 
the	 scientific acumen of Mme. Curie	 and the	 
veracity of Mother Theresa.” Melendez-Diaz 
v. Massachusetts,	 557	U.S. 305,	 fn. 6 (2009)
 

Justice Scalia 



	 	 	 	

	 	 	 	 	
	 	

	 	 	 	 	 	
	 	 		 	 	

	 	 	 	

	

No,	 it really applies to	 forensic analysts
 

“A	 document created solely for an 
‘evidentiary purpose,’	 Melendez–Diaz 
clarified,	 made in aid of a police investigation,	 
ranks as testimonial.” Bullcoming v. New 
Mexico,	 564 U.S. 647,	 664 (2011). 

Justice Ginsburg 



Is	confrontation	of	a 	lab	analyst a 	mere	formality?
 

https://www.washingtonpost.com/news/morning-
mix/wp/2017/04/21/how-a-lab-chemist-went-from-
superwoman-to-disgraced-saboteur-of-more-than-20000-drug-
cases/?utm_term=.39a10a548bbe 

https://www.washingtonpost.com/news/morning


	 	 	 	 	
	

What	 confrontation rights are there when
 
software	 performs	 a subjective	 analysis?
 

Does 	software 	eliminate 	the 	human	factors: 

Dishonesty? 

Mistakes? 

Subjectivity? 



	 	 	

    

Dishonest software is real
 

Mariordo Mario Roberto Duran Ortiz, 2010
'



	 	 	 	 	Are software bugs a real 
concern? 



	 	 	 	 	
	 	 	 	 	

	 	 	 	

Software subjectivity
 

“But	 perhaps both Mark [Perlin] and 	myself 
should make clear	 that both softwares [STRmix 
and TrueAllele] contain elements	 of	 subjectivity 
programmed	into 	them.” 
https://johnbuckleton.files.wordpress.com/2016/09/dna-evidence-in-ny-v-oral-hillary-i2.pdf 

https://johnbuckleton.files.wordpress.com/2016/09/dna-evidence-in-ny-v-oral-hillary-i2.pdf
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Does the Constitution apply to	 code?
 

“Computer programs are not exempted	 from	 the category of First 
Amendment speech simply because their	 instructions require use of a 
computer. …	 But	 the 	fact	that	a 	program 	has 	the 	capacity 	to 	direct	the 
functioning of	 a computer does	 not mean that it lacks	 the additional 
capacity to convey information,	 and it is the conveying of information 
that	renders 	instructions ‘speech’	 for purposes of the First 
Amendment.” 

Universal City Studios v. Corley, 273 F.3d 429, 447-449 (2d Cir. 2001); See also Brown v. 
Entertainment Merchants Ass’n, 564 U.S. 786 (2011) 



	 	 	 	 	 	

	 	
	

	 	

	
	 	 	 	 	 	 	

	
	 	 	 	

Is the	 defendant allowed	 to see	 the	 statement that he	 is 
prosecuted	with? 

Who	can 	testify 	about	 what a	 program	 actually did	 in	 a particular case? 
- Laboratory analyst? 

Black box software? 

- Software developers? 
Can	 you	 catch	 a developer’s mistake or lie without software 
access? 
Will a 	developer 	be 	aware of a 	bug or 	even 	know 	her 	code 	well 
enough to get into the	 details? 



	 	 	 	 	

	 	 	 	 	 	 	 	 	 	
	 	

	 	

	 	

Is the	 defendant questioning the	 machine	 or is he	 
questioning 	the	programmer? 

What other solutions are there to check the code for 
dishonesty,	 errors or subjectivity? 

- Black Box Testing? 

- Validation	 studies? 

- Comparing other software? 




