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“Hot Fuel” Settlement Leaves Consumers Out in the Cold,

says NATSO
Agreement Likely to Achieve Little More Than Pay Day for Trial Lawyers

ALEXANDRIA, VA. — A proposed settlement agreement with Costco over “hot fuel” is the latest attempt by
trial lawyers to mislead the public, according to Lisa Mullings, CEO of NATSO, a national association
representing travel plazas and truckstops.

Despite claims that the warehouse club will “fix hot fuel,” the only likely results from the 19-page settlement
agreement are a payout for plaintiffs’ lawyers and an end to the litigation for defendant Costco.

The proposed class action lawsuit claims that when consumers buy gasoline in warm-weather states, they get
less than they pay for because warmer fuel expands. According to comments made by trial lawyers and
lawyer-funded groups such as Consumer Watchdog, Costco has agreed to “fix hot fuel” in at least 14 states
within five years. By that time, they insist, devices installed on Costco fuel pumps will dispense more or less
gasoline depending on the temperature.

Mullings says news of the settlement came as a surprise because a California government body, the
California Energy Commission, concluded just weeks ago that automatic fuel temperature compensation
devices would actually increase the retail cost of gas and diesel.

In 2007, California’s legislature directed the CEC to study the effects of mandating automatic fuel
temperature compensation, or ATC. The report, released in March, concluded that “under all the options
examined,” ATC presented a “net cost to society.”

In fact, transcripts reveal that one commissioner remarked during the release of the study that “hot fuel” was
“a lot of hot air and big dollars.”

Yet another commissioner remarked, “I say this as a public interest lawyer. [R]econsider what are the most
important public interests here. Rome is burning, the Titanic is sinking...this just does not seem like the -
highest and best use of the state of California...”

Mullings said, “The trial lawyers can continue their charade, but the cat’s out of the bag on ATC—it would
cost consumers more.”

She continued, “Despite all the hype, the mere existence of this agreement does not require Costco to install
these devices. We believe this is simply a ploy by trial attorneys to induce other defendants into settling
frivolous litigation.” She noted:

e Automatic temperature compensation is not permitted by law. The settlement agreement puts the
burden of obtaining legal approval for ATC squarely on the plaintiff’s lawyers, not on Costco.
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e The agreement states that as long as Costco believes that the devices cannot be installed under any
state’s law, they do not have to install them in that state.

e If the settlement agreement directly or indirectly results in higher fuel costs for Costco in any state
(“determined solely in the good faith subjective judgment of Costco” in provision 4.8) (emphasis
added), Costco is able to unilaterally rescind or cancel the agreement for that state.

e If any other defendant secures “a more favorable settlement,” Costco (“in its sole discretion™) can
modify its agreement to take advantage of the more favorable terms, according to provision 4.7.

“The fact that these trial attorneys are willing to enter into this agreement tells me that they are desperate to
secure a financial windfall while they still can. It is unconscionable that they will go this far to score a big
settlement award,” said Mullings. “Costco will not pay one penny in damages to the proposed class of
consumers. On the other hand, the agreement clearly requires Costco to pay the plaintiffs’ lawyer fees
awarded by the court.”

HH#

NATSO is the trade association of America’s travel plaza and truckstop industry. Founded in 1960, NATSO represents the industry
on legislative and regulatory matters; serves as the official source of information on the diverse travel plaza and truckstop
industry; provides education to its members; conducts an annual convention and trade show; and supports efforts to generally
improve the business climate in which its members operate.
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Arizona Petroleum Marketers Association

——=APMA

April 29, 2009

Mr. Steve Gil

Chair

Central Weights and Measures Association
24™ Annual Conference

RE: Automatic Temperature Correction

Dear Mr. Gill & CWMA Attendees:

On behalf of the Arizona Petroleum Marketers Association, | would like to thank you and your
colleagues in the Central Weights and Measures Association (CWMA) for your time and efforts in
addressing the issue of automatic temperature correction (ATC) and whether the equipment should be
recommended or required for use in the retail marketplace. While it may seem strange to be receiving
comments from petroleum marketers in Arizona, the actions and recommendations that CWMA can
make prior to the annual NCWM conference in July could significantly impact petroleum marketers in
Arizona.

Given the latest development of a large big-box retailer, Costco, agreeing to install ATC equipment
where it is not prohibited in southern states as part of a legal settlement, retailers across the country
are justly concerned. The potential implementation of ATC devices at retail should not be adopted
hastily. It is imperative that all of the potential costs, ultimately borne by consumers, be accounted for
and carefully weighed against any perceived social benefit in the accuracy of measurement delivered
with ATC devices at retail.

Having attended the NCWM'’s annual meetings since June 2007, | would like to offer the following
observations for your consideration before this again becomes a voting issue at the annual NCWM
meeting in 2009.

ATC Benefits

In determining retail consumer benefits from ATC, many have argued using the following formula: (fuel
volume) x (retail fuel price) x (volume correction factor). APMA is concerned that basing the formula
for consumer benefits using current retail fuel prices ignores the fact that fuel pricing will likely change
with ATC installation and that fuel pricing is a fluid process.

Common sense dictates that if retailers selling in warmer climates are required to sell an additional
amount of fuel with ATC equipment, that the retailer will adjust fuel pricing to take into consideration
that he is now selling “larger” gallons to consumers.

Some proponents of ATC have assumed retail prices will remain the same with ATC versus without

ATC. However, by making this assumption, it is easy to end up with an inflated retail consumer benefit
number.
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The reality is that it is unclear if consumers will perceive ATC to be a benefit if they know that
while they may get a larger gallon from an ATC dispenser they are also likely to pay more for
that larger gallon.

ATC Costs

The special committee on ATC within NCWM attempted to gather data on the business costs
associated with the installation of ATC at retail back in 2007. These would include the costs of
equipment, either new dispensers with ATC capability or retrofit kits for existing dispensers, and the
cost of labor associated with installation. Additional costs to consider for retailers would be the
maintenance and inspection of the ATC dispensers. The installation of ATC in states would also likely
lead to new costs for Weights & Measures Departments to acquire the proper testing equipment and
train their staff for inspecting ATC in the field. With current state budget deficits in Arizona, this would
be particularly problematic.

Much of the estimates for ATC costs to date have come from manufacturers selling the equipment in
Canada. On behalf of my membership | have repeatedly attempted to get pricing data from Gilbarco
since they have equipment which was type-approved by the California Division of Measurement
Standards. However, | am repeatedly told that the equipment is not available for sale in the US and
therefore there is no pricing available.

Forced to use the Canadian numbers by default to calculate the estimated cost of the ATC equipment
alone without calculating in the installation fees in Arizona, APMA has found the following: with over
2,000 retail outlets in Arizona, APMA estimates the cost just to purchase the ATC equipment to be at
least $30 million. These costs do not include the hidden costs of installation/labor, breaking concrete
and additional costs related to new federal standards which will only add to the retailer's financial
burden to install ATC. With over 40% of Arizona's retail outlets in rural areas, many gasoline retailers
will be forced to purchase completely new dispensers at an enormous expense. [t is important to note
that the majority of motor fuel retail outlets are now independently owned---meaning they are not owned
by major oil companies, so the costs associated with installing ATC will not be paid by big oil but rather
by small businesses. In Arizona, over 90% of all retail is independently owned—not owned by a major
oil refining company. This shift in retail ownership has occurred nationally as well.

Given the federal Energy Act of 2005, when retailers break concrete on the dispenser pad in Arizona,
they will also be required to install double-wall piping and double-wall tanks which will add to the overall
costs of implementing ATC for some retailers. For rural retailers this burden may not make sense
financially for them to remain in business.

Cost Benefit Analysis

When discussing the cost benefit methodology used by the California Energy Commission, APMA is
concerned that the comparison of retail station costs to consumer benefits just does not provide the full
picture since the formula again assumes the same retail prices in a post-ATC installation scenario as in
a pre-ATC marketplace.
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It seems much more likely that fuel pricing already does in fact take into consideration temperature. It's
also important to note that Arizona ranked last in retail margins in 2007 according to OPIS bringing in a
measly 3.8 cents per gallon when compared to the national average of 14.2 cents per gallon. In 2008,
while margins improved slightly, Arizona still ranked lower at 10.1 cents per gallon versus 18.1 cents
per gallon nationally. With these retail margins being lower than other “cooler” parts of the country,
many of the consumer driven arguments for ATC at retail don’'t seem to hold-up. If the consumer does
not benefit from the installation of ATC, then whom does?

Permissive versus Mandatory ATC

NCWM in the past asked industry to weigh in on the various scenarios in which retail ATC would be
implemented and whether there should be a permissive phase and/or ultimately a mandatory phase.
This is also how the vote at the annual meeting in July is set-up. While it is true that industry would
prefer that the status quo remain in place and that retail ATC not be pursued for reasons outlined
above, W&M officials need to recognize that a permissive retail ATC scenario will likely create major
problems in the petroleum retailing market.

By allowing the installation of ATC to be permissive, NCWM would be essentially allowing large well-
financed retailers to use the ATC regulation as a potential way to gain an unfair market advantage over
smaller retailers. When coupled with the recent additional tank requirements under the federal Energy
Act of 2005, many small retailers may decide that they can't afford to make these costly changes to
their operation and close shop. Ultimately, this harms the consumer by decreasing their fueling
options.

Permissive ATC also creates major confusion for the consumer because they can no longer compare
station’s pricing based on the same gallon being sold station to station. While the temperature in
Arizona may very well be over the 60 degree standard---the temperature is constant corner to corner—
consumers can easily compare price per gallon from the street—even if it is a gallon at 80 degrees.
However, under a permissive retail ATC scenario, a consumer will be hard-pressed to compare stations
selling ATC fuel v. retail sites selling traditional gallons. [f some states decide not to implement retail
ATC while other states do implement it—interstate commerce and taxes could be significantly impacted
as well.

APMA truly appreciates the opportunity to share our concerns with CWMA officials. We intend to
remain active and engaged on the issue of retail ATC and hope that the ultimate decision reached by
any state legislature or regulatory agency will be one which balances science and the best interest of
the consumer.

Sincerely,

Andrea M.G. Martincic
Executive Director

APMA * P.O. Box 93426* Phoenix AZ 85070* (480) 460-1561 * FAX: (480) 460-2016
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v;ﬁ'ﬂ American Trucking Associations

950 N. Glebe Road, Suite 200, Arlington, VA 22203
~ Driving Trucking’s Success

Richard Moskowitz
Vice President and Regulatory Affairs Counsel

May 4, 2009

Jack Kane, Chairman

National Conference on Weights and Measures Via e-mail: jkane@mt.gov
1135 M Street, Suite 110

Lincoln, NE 68508

Re: Automatic Temperature Compensation Devices for Fuel Dispensers

Dear Chairman Kane:

The American Trucking Associations, Inc.! (ATA) is writing to provide
comments on the issue of automatic temperature compensation (ATC) and its potential
impact upon consumers of diesel fuel. As the national representative of the trucking
industry, ATA is interested in the matters affecting the purchase and sale of diesel fuel,
including the manner in which diesel is dispensed at retail fueling stations. Diesel fuel is
the lifeblood of the trucking industry. Last year, the trucking industry consumed 39
billion gallons of diesel. For most carriers, fuel is the second largest expense after labor.
As the largest diesel fuel consumer group, ATA members are keenly interested in any
initiative that could impact diesel prices.

The trucking industry is the backbone of this nation's economy, accounting for
more than 80% of the nation’s freight bill and employing nearly 9 million Americans.
The trucking industry delivers virtually all of the consumer goods in the United States,
and over 80 percent of all communities in the United States receive their freight
exclusively from trucks.

ATA has closely followed the debate over ATC and has previously provided
comments to the National Conference on Weights and Measures (NCWM), opposing
both permissive and mandatory ATC.” With the recent findings of the California Energy
Commission (CEC) that implementation of ATC will result in additional costs for

' ATA is a united federation of motor carriers, state trucking associations, and national trucking
conferences created to promote and protect the interests of the trucking industry. Directly and through its
affiliated organizations, ATA encompasses over 37,000 companies and every type and class of motor
carrier operation.

% See Letter from Richard Moskowitz, ATA to Judi Cardin, NCWM (January 14, 2008).
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American Trucking Associations
May 4, 2009
Page 2 of 10

retailers and consumers with virtually no quantifiable benefit, we wish to again express
our opposition to implementation of ATC at the retail level.

As we expressed to NCWM in our letter of January 14, 2008, ATA opposes a
permissive standard for ATC. Permissive temperature compensation leaves the decision
regarding whether to install temperature compensation equipment to the fuel retailer’s
discretion. A permissive temperature compensation regulatory environment could allow
retailers to manipulate the system by installing the equipment where the average
temperature of the fuel dispensed is below 60 degrees, and refrain from such installation
where the average temperature of the fuel dispensed is above 60 degrees.

Permissive temperature compensation also could undermine fair trade and
transparency in the retail marketplace. Many trucking companies rely upon daily price
surveys to determine where and how much fuel to purchase at given points along a truck
route. Other trucking companies rely on advertised prices to determine where to refuel.
The use of ATC equipment by an unknown portion of fuel retailers will greatly
complicate our members’ ability to determine the most economic place to refuel.
Retailers, whether located across the street from one another or across a state border,
would no longer be selling comparable volumes of fuel, making it exceedingly difficult to
make an educated purchasing decision.

ATA recognizes that the retail motor fuels industry is highly competitive with gas
stations and truck stops competing fiercely to attract additional business on the basis of a
penny per gallon. Fuel retailers price their fuel to cover the cost of the bulk fuel they
purchase and include a reasonable return on their investment. In pricing diesel fuel, the
retailer also must consider the prices that competing stations are charging, since a
difference of as little as one penny per gallon could result in a substantial gain or loss of
business. In this highly competitive environment, inventory expansion and shrinkage are
accounted for in the retail price of diesel fuel, and any perceived advantage from
temperature variation is eliminated through competitive pricing.

ATA does not believe that ATC technology will ensure that every gallon yields
the same energy content. There are far more variables affecting the energy content of
fuel other than temperature. BTU reductions from various renewable blends (e.g. ethanol
and biodiesel) may have a greater impact upon energy content than temperature.

As we have commented previously, we are concerned that the trucking industry
will bear the cost of installing ATC devices on fuel dispensers. The CEC’s cost benefit
analysis confirmed this. Therefore, we stand by our previous statement that the
installation of ATC devices is a solution that is more expensive than the problem it is
trying to address.

In a single day, a truck driver may travel through several states. We believe it
would be detrimental to our industry if various states each adopt their own systems for
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American Trucking Associations
May 4, 2009
Page 3 of 10

measuring motor fuel. Therefore, we again recommend that the NCWM consider new
language that prohibits states from adopting ATC at the retail level.

If you have any questions concerning the issues raised in this letter, please contac
the undersigned at (703) 838-1910.

Respectfully submitted,

All LS

Richard Moskowitz
Vice President & Regulatory Affairs Counsel

cc: States Weights and Measures Officials

AK

Doug Deiman

Alaska Div of Measurement Standards/CVE
12050 Industry Way, Bldg. O

Anchorage, AK 99515
doug.deiman@alaska.gov

AL

Steadman Hollis

Alabama Dept. of Agriculture & Industry
PO Box 3336

Montgomery AL 36109-0336
Steadman.Hollis@agi.alabama.gov

AR

Tom Pugh

Arkansas Bureau of Standards
4608 West 61st Street

Little Rock AR 72209

AZ

Gene Palma

Arizona Dept. of Weights & Measures
4425 West Olive Avenue, Suite 134
Glendale AZ 85302
gpalma@azdwm.gov
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CA

Edmund Williams

California Div. of Measurement Standards
6790 Florin Perkins Road, Suite 100
Sacramento CA 95828
ewilliams@cdfa.ca.gov

Cco

Steve Bornmann

Technical Services Section

Division of Inspection & Consumer Services
Colorado Department of Agriculture

2331 West 31st Avenue
Steve.bornmann@ag.state.co.us

CT

Frank Greene

Connecticut Dept of Consumer Protection
165 Capitol Avenue

Hartford CT 06106
frank.greene@po.state.ct.us

DC

Jeffrey X. Mason

DC Government Weights & Measures
1110 U Street SE

Washington DC 20020
jeffrey.mason@dc.gov

DE

Steve W. Connors

Delaware Department of Agriculture
2320 South Dupont Highway

Dover DE 19901

Steven.connors@state.de.us

FL

Maxwell Gray

Florida Dept. of Agriculture & Consumer Services
3125 Conner Boulevard, Lab 2

Tallahassee FL 32399-1650
graym@doacs.state.fl.us

GA

Richard Lewis

Georgia Department of Agriculture
Agriculture Bldg., 19 MLK Drive, Rm 321
Atlanta GA 30334
rlewis@agr.state.ga.us

L&R - C21



L&R Committee 2009 Final Report
Appendix C — Automatic Temperature Compensation

American Trucking Associations
May 4, 2009
Page 5 0f 10

HI

William E. Pierpont

Hawaii Measurement Standards
1851 Auiki Street

Honolulu HI 96819-3100
william.e.pierpont@hawaii.qov

IA

Jill Paxton

Iowa Weights & Measures Bureau

Iowa Department of Agriculture & Land Stewardship
2230 S. Ankeny Blvd.

Ankeny, IA 50023-9093
Jill.Paxton@iowaagriculture.gov

iD

Tom Schafer

ISDA Bureau of Weights & Measures
P.O Box 790

Boise ID 83701-0790
tschafer@agri.idaho.gov

IL

Jonelle Brent

Illinois Department of Agriculture
P.O. Box 19281

Springfield IL 62794-9281
Phone: (217) 785-8301

Fax: (217) 524-7801
jonelle.brent@illinois.gov

IN

Lawrence J. Stump

Indiana Weights & Measures
PO Box 748

Upland IN 46989

Istump@isdh.state.in.us

KY

Lanny Arnold

Kentucky Department of Agriculture
107 Corporate Drive

Frankfort KY 40601

lanny.arnold@ky.gov

KS

Tim Tyson

Kansas Department of Agriculture
Weights and Measures Divison

P.0O. Box 19282/Forbes Field Building 282
Topeka, KS 66619-0282
ttyson@kda.state.ks.us
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LA

Todd Thompson

Louisiana Dept. of Agriculture and Forestr
P.O. Box 3098

Baton Rouge LA 70821-3098

todd t@ldaf.state.la.us

MA

Charles H. Carroll

Massachusetts Division of Standards
One Ashburton Place, Room 1115
Boston MA 02108

Charles.Carroll@state.ma.us

MD

Richard W. Wotthlie

Maryland Department of Agriculture
50 Harry S. Truman Parkway
Annapolis MD 21401

wotthlrw@mda.state.md.us

ME

Harold Prince

Maine Department of Agriculture
28 State House Station

Augusta ME 04333
hal.prince@maine.gov

MI

Celeste Bennett

Michigan Department of Agriculture
940 Venture Lane

Williamston MI 48895-2451
Bennettc9@michigan.gov

MN

Mark Buccelli

State of Minnesota, Dept. of Commerce
Weights and Measures Division

2277 Highway 36, Suite 150

St. Paul, MN 55113
mark.buccelli@state.mn.us

MO

Ronald G. Hayes

Missouri Department of Agriculture
P.O. Box 630

Jefferson City, MO 65102

Ron.Hayes@mda.mo.gov
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MS

Richard Benton, DVM

Mississippi Dept. of Agriculture & Commerce
P.O. Box 1609

Jackson MS 39215-1609

richardb@madac.state.ms.us

NC

Stephen Benjamin

North Carolina Department of Agriculture
1050 Mail Service Center

Raleigh NC 27699-1050
steve.benjamin@ncagr.gov

ND

Alan Moch

North Dakota Public Service Commission
600 E. Blvd., Dept. 408

Bismarck, North Dakota 58505-0480

amoch@nd.gov

NE

Steven Malone

Nebraska Division of Weights & Measures
301 Centennial Mall South, Box 94757
Lincoln NE 68509-4757
steve.malone@nebraska.gov

NH

Richard Cote

New Hampshire Department of Agriculture Markets & Food
PO Box 2042

Concord NH 03302-2042

rcote@agr.state.nh.us

NJ

Louis E. Greenleaf

New Jersey Weights & Measures
1261 Routes 1 & 9 South

Avenel NJ 07001
louis.greenleaf@lps.state.nj.us

NM

Joe Gomez

New Mexico Department of Agriculture
MSC 3170, PO Box 30005

Las Cruces NM 88003-8005
jgomez@nmda.nmsu.edu
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NV

Division of Measurement Standards
2150 Frazer Avenue

Sparks NV 89431
www.agri.state.nv.us

NY

Ross Andersen

New York Bureau of Weights & Measures
10B Airline Drive

Albany NY 12235
ross.andersen@agmkt.state.ny.us

OH

Fran Elson-Houston

Ohio Department of Agriculture
8995 East Main Street, Building 5
Reynoldsburg OH 43068-3399
houston@agri.ohio.gov

OK

Tyler Hicks

Oklahoma Dept. of Agriculture, Food & Forestry
Consumer Protection Services

2800 N. Lincoln Blvd.

Oklahoma City OK 73105
tyler.hicks@oda.state.ok.us

OR

Russ Wyckoff

Oregon Department of Agriculture
635 Capitol Street, N.E.

Salem OR 97301-2532
rwyckoff@oda.state.or.us

PA

John Dillabaugh

Bureau of Ride & Meausurement Standards
2301 North Cameron Street

Harrisburg, PA 17110
jdillabaug@state.pa.us

RI

Director

Rhode Island Department of Labor & Training
1511 Pontiac Avenue #70

Cranston, Rhode Island 02920-0949

SC

Carol P. Fulmer

South Carolina Department of Agriculture
PO Box 11280

Columbia SC 29211
cfulmer@scda.sc.gov
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SD

David Pfahler

South Dakota Weights & Measures
118 West Capitol Avenue

Pierre SD 57501-2080
david.pfahler@state.sd.us

TN

Robert G. Williams

Tennessee Department of Agriculture
PO Box 40627 Melrose Station
Nashville TN 37204-0627
robert.qg.williams@state.tn.us

TX

Joe Benavides

Texas Department of Agriculture

1700 North Congress Avenue, Stephen F. Austin Building, 11th Floor
Austin TX 78701

joe.benavides@tda.state.tx.us

uT

Brett Gurney

Utah Department of Agriculture & Food
P.O. Box 146500

Salt Lake City UT 84114-6500

bgurney@utah.gov

VA

Dale Saunders

Virginia Product & Industry Standards
PO Box 1163 Rm 135

Richmond VA 23218

Dale.Saunders@vdacs.virginia.gov

vT

Henry Marckres

Vermont Department of Agriculture
116 State Street Drawer 20
Montpelier VT 05620-2901

WA

Kirk Robinson

Washington Department of Agriculture
PO Box 42560

Olympia WA 98504-2560
krobinson@agr.wa.gov

WI

Judy Cardin

Wisconsin Dept. of Ag & Consumer Protection
PO Box 8911, 2811 Agriculture Drive
Madison WI 53708-8911
judy.cardin@wisconsin.qov
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WV

John Junkins

West Virginia Weights and Measures, Division of Labor
570 McCorkle Avenue West

St. Albans, WV 25177

jiljunkins@labor.state.wv.us

WYy

Hank Uhden

Wyoming Department of Agriculture
2219 Carey Avenue

Cheyenne WY 82002-0100
huhden@state.wy.us
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ATC as a Better, More Comprehensive Form of Measurement
By Henry Oppermann
Weights and Measures Consulting, LLC

I. Overview

Over the past 5 years, much valuable information has been collected and diverse views presented
as the issue of temperature compensation has been addressed by the NCWM. Several reports
and the temperature data collected by state weights and measures programs are referenced in this
document. They are:

1. Fuel Delivery Temperature Study, California Energy Commission, Transportation
Committee, January 2009, Report No. CEC-600-2009-002-CTF

2. An Economic Analysis of the California Energy Commission Staff’s Fuel Delivery
Temperature Study and the “Hot Fuel” Allegations, by Michael A. Flynn, distributed at the
NCWM Interim Meeting, January 2009. Several claims in Mr. Flynn’s report are challenged
in this paper.

3. Temperature Compensation of Liquid Fuels, A Study for National Weights and Measures
Laboratory, Stanton Avenue, Teddington, Middlesex, Project No: NWMO006, Report No:
184/99, Date: 21 July 1999

4. Temperature data collected by weights and measures programs.

The report by the staff of the California Energy Commission provides the best economic analysis
that has been done on the subject. However, the economic analysis is not the only issue that
should be considered. One issue has not yet been adequately addressed, namely, does the
benefit of more comprehensive measurement that results from temperature compensation
justify the cost? The answer to this question does not come from an economic analysis of these
issues, but is a judgment of the value of better measurement. Weights and measures officials
will have to make this judgment when they vote on the temperature compensation issue again.
The benefit referenced should be considered in terms of:
e Equity in individual transactions;
e Transparency for consumers and in competition among companies in that unit prices are
based on the same temperature;
e Better service station management of fuel inventories; and
e More accurate field tests performed by service companies and weights and measures
officials.

To highlight these aspects of the debate, this paper looks at several issues that are relevant to
making a decision on the value of automatic temperature compensation for retail motor fuel
dispensers.

1. Are weights and measures officials interested in accurate measurement only on the basis
of an annual average or are they interested in the accuracy of individual transactions?
Product temperature data collected by weights and measures programs are presented to
illustrate the significance of this issue. (See sections III and IV, in particular.)
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2. Several claims and conclusions contained in the report by Mr. Michael A. Flynn are
challenged to address issues that are incorrect or not adequately substantiated.

3. Does selling gasoline on the basis of average temperatures and not addressing product
temperature in individual transactions a good business practice or good for consumers?

4. Will service station owners achieve better inventory control by using temperature
compensated dispensers? Most people recognize that inventory control will be improved
by the use of temperature compensation.

II. Oil Industry Justification for ATC at Wholesale

The oil industry has justified the use and need for ATC at wholesale, because the shipment
and delivery of fuel products occur at different times and locations in the country. In his
testimony before the Subcommittee On Domestic Policy Of The Committee On Oversight
And Government Reform Of The United States House Of Representatives on July 25, 2007,
Mr. Hugh Cooley, Vice President and General Manager, National Wholesale and Joint
Ventures, Shell Oil Company, stated the following.

"Furthermore, the reasons that temperature adjustment makes sense for
intercompany exchange transactions do not apply to retail sales: distance,
time, quantity, and temperature. Gasoline marketers like Shell exchange
large volumes of gasoline between terminals that are very far apart, often in
markedly different climates, and at varying times of the year, all of which
requires accounting for the impact of temperature variations. For example,
Shell might deliver a specific number of gallons of gasoline to another
company in Texas (where we have a refinery) in exchange for that company's
near simultaneous delivery of gasoline in northern Minnesota (where we do
not have a refinery). Similarly, in some instances a company may receive
product in one season and repay the gallons at a later date when the weather
is cooler or warmer. In contrast, retail gasoline sales occur at far smaller
quantities under highly competitive conditions in a specific place, at a
specific time, under specific conditions, which include the ambient
temperature and large signs visible from the street posting prices. Unlike the
exchange context, consumers do not buy and sell gasoline over a huge
geographic distance and climate difference - in fact, they cannot do so.
Likewise, consumers do not receive product in one season and repay it in
another — nor is that possible."

In reality, the only justification for the use of temperature compensation at wholesale is to
address temperature changes in the product. The locations and times of delivery are not
important, except for the fact that the temperature of the product is different based upon
location or the time of the transaction. The oil industry makes temperature corrections to
the volumes, because the temperature of the petroleum products usually varies from the
source to the destination of delivery. Temperature differences are large for consumers as
well, so the same considerations apply at retail as they do at wholesale. Why is temperature
compensation justified because millions of gallons of fuel are bought and sold between two
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large companies, but temperature compensation is not justified for millions of gallons of
fuel sold to consumers?

The fact is that the temperatures of retail gasoline and diesel fuel vary from station to station,
from dispenser to dispenser within the same station, and may vary from transaction to transaction
for the same dispenser. If the rationale of the oil industry to justify ATC at the wholesale level is
essentially due to the fact that the product temperature changes, then the rationale and
justification for the use of A TC applies equally well to retail deliveries of gasoline and diesel
fuel at service stations.

III. Variations in Product Temperature at Retail

Product temperatures can vary greatly at retail. Consequently, temperature differences are

significant at retail. Data presented to the NCWM for product temperatures in Topeka, KS,

(below left) and for underground tank temperatures in Minnesota (below right) show that the
temperatures of gasoline and diesel fuel vary from

42 e CRA ] S RS station to station.

Minnesota: Tank Temperatures on May 29, 2008
Inver Grove Hts, Eagan, West St Paul

A DNESIASS 65 B 78I 9 A0 1 T2 I3 =15 16+ 70 1849220 91 222293

—e—Unleaded —s— Mid-grade Premium —s<— Diesel —sx— Other

Maryland: Temperature Range on §-gallon Drafts Within Same
Station on Same Day

Instances

Temperature data collected by Maryland
demonstrate the extent to which product
temperatures can vary on the same day
within the same station.

Degrees F

Missouri: Ave Temps 15 gal
Temperature data collected by Missouri
show how product temperatures can
vary across the state throughout the =
year. The temperatures are the average | g
temperatures of three consecutive 5- e
gallon test drafts, which is equivalent to g
15-gallon deliveries. 5
Since temperature has such a large =
effect on the volume of gasoline, Why 10/20/07 12/9/07  1/28/08  3/18/08  5/7/08  6/26/08 81508  10/4/08
shouldn’t the effect of temperature be [ UST Ave Temp 15 gal - AST Ave Temp 15 gal]
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corrected at retail? The technology exists and is in widespread use in Canada. The California
study showed that the cost of ATC equipment per gallon of fuel dispensed is relatively small.
There is no technical obstacle to performing temperature compensation at retail.

IV. Accuracy on the Average or Accuracy on Each Transaction

Mr. Michael Flynn explained in his report how service station owners establish the unit price for
gasoline and diesel fuel based upon the number of gross gallons received at the temperature of
the product as stated on the bill of lading. It is important to assess whether or not the stations
actually sell the products at the temperatures for which the station owners compute the unit
prices. Should product temperature variations be addressed in individual transactions or is the
average of product temperatures over a year sufficient?

Several weights and measures programs collected significant amounts of temperature data that
allow the comparison of the temperature on the bill of lading (BOL) for deliveries to the
temperatures of the products actually delivered from the retail fuel dispensers. If one looks only
at the average difference between the BOL temperatures and the temperatures of the product
delivered over a period of a year, the average differences are relatively small, often less than

1.5 F. However, the temperature differences for individual transactions can cover the range
from zero to over 20 °F. Below are histograms for the State of Missouri that show the variations
in the product temperatures from the BOL for 15-gallon deliveries. The graph at the left is for
deliveries from underground storage tanks and the graph to the right is from above ground
storage tanks. Each value on the horizontal axis represents temperature differences that are

+2.5 °F from the value on each axis (e.g., the column marked "5" is for temperatures from 2.5 to

7.5 °F.

Missouri UST: BOL Temp - 15 gal Temp

Missouri AST: BOL Temp - 15 gal Temp

Instances

10 Tl
0 = ’I_|"=

s-175 15 -10 5 0 5
Temperature Difference (Deg F)

Temperature (Deg F)

The Missouri data were evaluated to see how much the delivery temperature varied from the
temperature reported on the most recent BOL for the stations. The range of the temperature

deviations of the delivery
temperatures on each day was
calculated when three or more
“deliveries” (three consecutive 5-
gallon test drafts) were run by
Missouri inspectors. The
distribution of the deviations is
shown on the graph to the right.
Sixty-one out of 96 tests (63.5%)
had temperature deviations of 5 °F
or more, which represents a

Instances

Missouri: Temp Range; Same Day & Same Zip Code; Temp Diff
15 gal - BOL (3 or more measurements per day) (96 data sets)

0-1 1-2 2-3 3-4 4-5 5-10 10-15 15-20 More
Temperature Range (Deg F)
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change in volume of gasoline of about 0.33%.

The "peak" of the distribution (30 instances or 31 %) is centered at 5 to 10°F, which includes all
values from 7.5 OF % 2.5 °F and represents a temperature effect of 0.5% on the volume of
gasoline. Approximately, 14% (13 of 96) had a temperature effect greater than 15 °F, which is
more than 1% of the volume of gasoline.

Based on the information Mr. Flynn provided on how gas stations set the unit prices based on the
gross gallons delivered to the station, that means the temperature effect on the unit price for
gasoline causes the unit price to be in "error" by at least 0.5% from the target price in 63.5% of
the transactions. Therefore, at a unit price of $2.00 per gallon, this means that the variation in
product temperature within the same zip code area amounts to at least 15 to over 30 cents on a
15-gallon delivery of $30. Thirteen of those 96 "deliveries" (13.5%) have temperature deviations
of 15 or more degrees, which represents a temperature effect of 1 % of the volume (and the unit
price) of 30 cents or more on a 15-gallon or $30 delivery. At $4 per gallon, the money values in
all of the examples double.

Wisconsin: BOL Temp - 15 gal Temp

To show that the product temperature
variations in Missouri are not unusual, to
the right is a histogram of temperature
variations for a 15-gallon “delivery” from

120 7
100 —
80 1——
5O [EERE.
40

Instances

data collected by the State of Wisconsin ol = ,

- 0 il A
for three consecutive 5-gallon test drafts. e T L e L A
The temperature range on the same day Temperature (Deg F)
for the same zip code is even greater in
WiSCOHSin than in Missouri . The Wisconsin: Temp Range; Same Day & Same Zip Code; Temp Diff |
maximum temperature range in Missouri % mEyrs SRR T e B R bt Ca ettt |

Gl

was about 26 °F, but for Wisconsin, the
maximum range was almost 46°F. For
Wisconsin, 66% of the tests had
temperature deviations of greater than
5 °F; 28% had temperature deviations
greaterthan 15 °F (or:1% of velome);, — ————

and 9% had temperature deviations greater than 30 °F (or 2% of volume). Based on how Mr.
Flynn reported that service stations take temperature into consideration when setting unit prices,
these deviations represent over 1% and 2% “errors” in the unit prices.
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ATC would virtually eliminate the varying effect of temperature on individual deliveries. Why
shouldn’t the effect of temperature be addressed?

The net weight criteria in Handbook 133 for the accuracy of the net contents of prepackaged
goods requires that packaged products comply with two requirements, namely, (1) the average
net weight for the inspection lot and (2) the maximum allowable variation limit for individual
packages. The temperature effect on the volume of gasoline combined with the temperature
variations from station to station and transaction to transaction are analogous to the variations in

5
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the net contents of packages. Again, why shouldn't the effect of temperature on the delivery of
gasoline and fuel oil be addressed through ATC?

V. The Average Approach to Temperature Variations

Mr. Michael Flynn explained that the average of random purchases of gasoline and diesel fuel
made throughout the year at different service stations (which also applies to random purchases
throughout the year at the same service station) will result in the average temperature of
purchases to be very close to the average temperatures for the stations. Is this good enough?
Does this reflect good business practices?

To illustrate this point, we can apply the random sampling concept to the purchase of hamburger
from different supermarkets using an extreme example. Suppose that there are five supermarkets
in an area and a consumer, using a random sampling plan, is going to pay for 1 1b of hamburger
during each visit to these five supermarkets throughout the year. Suppose at Supermarket #1, the
consumer pays for a package labeled as I Ib of hamburger, but the consumer actually receives

2 Ib of hamburger. Suppose that at Supermarket #2, the consumer pays for 1 1b of hamburger,
but receives 1.5 1b of hamburger. Continuing this example, at Supermarket #3, the consumer
pays for | Ib of hamburger and receives I Ib of hamburger. At Supermarket #4, the consumer
pays for 1 Ib of hamburger, but receives 0.5 1b of hamburger. At Supermarket #5, the consumer
pays for 1 Ib of hamburger, but receives an empty package (0 1b) of hamburger. If the consumer
makes 10,000 purchases of hamburger (and all of the packages are labeled with 1 Ib) at these
supermarkets during the year using a random sampling plan, then the average net weight of the
consumer's annual purchases will be 1 Ib. Are all of these transactions equitable? Are all five
supermarkets following good business practices? The net content of packaged goods is based on
both the average requirement and accuracy limits (maximum allowable variations) on individual
packages.

The temperature of the gasoline and diesel fuel at the gas pump cannot be controlled, but the
effect of temperature on the volume of gasoline is often greater than the tolerance applied to
retail fuel dispensers. Does the consumer deserve more comprehensive (temperature corrected)
measurement in individual purchases of gasoline? This brings us back to the question, “Should
the product temperature be addressed for purchases of gasoline and diesel fuel for individual
transactions or only to the annual average?”
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VI. Does Competition Automatically Correct for Product Temperature?

Mr. Flynn states, “Competition in retail fuel markets already adjusts pump prices to compensate
for the scasonal effect of temperature on the volume of gasoline and diesel fuel.”' Mr. Flynn
explains in great detail how service station dealers can use the monthly product temperature to
set the target price of the retail product. However, on page 50 of his report, Mr. Flynn states that
“...dealers themselves do not consciously and explicitly change their pump prices to achieve this
result...” and “...anyone looking for the specific notes and calculations by which individual
retailers determined the appropriate changes in

their pump prices Will dO so in vain.” Target retail r;c:s fe: gRaIlon (r;allas the fuel temperature increases. =
lect of Retail Competition and Temperature Variati
Furthermore, the method to calculate the target Retailer’s Target Price per Gross Gallon

$3.02

price of service stations carefully explained in
his report and illustrated in the graph at the
right (taken from page 57 of his report) are not
reflected in the actual retail prices for
California. Consequently, Mr. Flynn cannot
substantiate his claim with the actual gasoline
prices in California (graph at the right) over the

Target Retail Price
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. . . 2
time perlod covered by hlS report . Mr. Flynn 60.0° 625 66.0° 68.0° 72.0° 76.0° B0.° x’“z.’; 905 7400 007 62.5

. . . s Month (Average Fuel Tempera
admits in his statement during the December 9, L o e

2008, meeting of the California Energy

Commission, “Now, this is not to suggest that ‘
these are what wind up as the street prices, 2007
because there’s lots of other factors that go into | 3

CA Regular Gasoline Prices for

Cents per Gallon

the determination of the competitive retail e
price.”> Mr. Flynn is correct on this point, el

because the actual retail prices in California do 260

not follow the target retail prices that he has n

computed. One can reasonably question if the 255200 o :
temperature of the product has any effect on how | o s S e
the prices of gasoline at service stations are “

established.

1 An Economic Analysis of the California Energy Commission Staff’s Fuel Delivery
Temperature Study and the “Hot Fuel” Allegations, by Michael A. Flynn, page 4.

2 Department of Energy, Energy Information Administration web site,
http://www.eia.doe.gov/0il gas/petroleum/data_publications/wrgp/mogas_history.html

3 Transcript of the December 9, 2008, , Committee Workshop Before The California Energy
Resources Conservation And Development Commission, page 155, web sites
http://www.energy.ca.gov/transportation/fuel_delivery_temperature_study/documents/2
008-12-09_workshop/2008-12-09_TRANSCRIPT.PDF and
http://www.energy.ca.gov/transportation/fuel_delivery_temperature_study/documents/i
ndex.html.
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In short, Mr. Flynn says that market competition automatically corrects for all factors that affect
the price of gasoline and diesel fuel. Therefore, Mr. Flynn claims that whatever factors affect the
fuel products that service stations sell, even the effect of temperature, have already been factored
into the unit prices that stations have set in the past by virtue of the fact that the unit price is
based upon the gross volume of fuel delivered to the station. However, the temperatures of the
majority of fuel sold through the fuel dispensers are different from the temperature on which the
station owner has set the price for selling the fuel. Some could argue that the multitude of
pricing errors that occur, average out over the course of a year, so the cost of using ATC
equipment is not justified. However, selling gasoline on a temperature compensated basis would
provide a uniform and definite basis for service stations on which to set the unit price of gasoline
and allow consumers to make better price comparisons, since temperature is no longer an
unknown variable in the transaction.

Regarding Mr. Flynn's approach that competition addresses all market factors that affect the
price of gasoline at retail, another analogy can be provided from the net weight of packaged
goods. If competition is the "cure all," then when the concept of competition is applied to the net
weight of packaged commodities, then packagers could be allowed to sell packaged goods on the
basis of gross weight, because competition would drive the unit prices down to the level where
the tare weight is automatically considered in the (gross) weight and item price. Is this what
weights and measures officials are willing to accept?

VII. Inventory Control

The variation in product inventory for service stations is affected to a significant extent by
temperature changes in the gasoline and diesel fuel sold. The shrink of gasoline inventory is a
problem that is pervasive in the industry. The study done for the for National Weights and
Measures Laboratory (NWML) in the United Kingdom documented the extent of shrink and gain
in inventory at service stations in their country. The amount of shrink varied depending upon the
source of supply of the product. The report (which should not be interpreted as the position of
the NWML) recommended that ATC at retail be allowed to improve inventory control.

VIII. Net Versus Gross Volume Delivery Systems

Mr. Flynn illustrates four relationships for how the price of fuel is expressed at retail and how the
quantity of fuel is measured at retail (pages 9-14 of his report). Mr. Flynn states that Scenarios II
and III are problematic, because the systems for pricing and measurement are different. Mr.
Flynn states, “In particular, the total dollar cost to a motorist for a given quantum of fuel would
be identical under either Scenario lor Scenario IV.”” Scenarios I and IV have the pricing and
measurement methods based on gross-to-gross gallons and net-to-net gallons, respectively. Mr.
Flynn continues, “It is the core assumption of this paper that no dispute or problem arises as long

“ An Economic Analysis of the California Energy Commission Staff's Fuel Delivery
Temperature Study and the "Hot Fuel" Allegations, by Michael A. Flynn, page 10.
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as retail fuel sales are conducted according to either Scenario I or Scenario IV.”” However,
Scenario I is valid only if the service stations are selling the products at the same temperatures at
which they price the product. We know from the data collected by weights and measures
programs that this is not the case, so the legitimacy of Scenario I is lost. Consequently, the only
remaining and reliable approach to pricing and selling fuel at retail is Scenario IV, which is
pricing and measuring retail fuel on the basis of net (temperature compensated) gallons.

IX. More Accurate Field Tests of Dispensers

When testing retail fuel dispensers without temperature compensation capability (gross volume),
weights and measures officials and service company representatives do not correct for (1) the
change in volume of the fuel due to any change in temperature of the product from the meter to
the prover or (2) the capacity of the volume standard for the difference of the temperature of the
standard at the time of test from its 60 OF reference temperature. It isn't possible to correct for a
change in temperature from the meter to the standard when testing a temperature uncompensated
dispenser, because there isn't a thermometer well adjacent to the meter to get the temperature of
the product at the meter. The change in capacity of the volume standard is very much smaller
than the temperature effect on the gasoline or diesel fuel during a test.

If the proposed changes to Handbook 44 for temperature compensated fuel dispensers are
adopted, then temperature compensated dispensers would indicate the temperature of the product
passing through the meter during the tests of the meters, there would be a thermometer well at
the meter and temperature corrections could be made to any temperature change from the meter
to the standard and to the capacity of the standard. If these corrections would be made during a
field test, then the accuracy of the field test would be increased.

X. Conclusions

Automatic temperature compensation provides a more comprehensive measurement at retail and
therefore a more accurate and equitable measurement. Changes in the temperature of gasoline
and diesel fuel have a greater impact on the volume of the fuel than does the Handbook 44
tolerance allowed for retail fuel dispensers. Automatic temperature compensation would provide
greater equity in retail fuel measurement. Hence, automatic temperature compensation should be
used at the service station level for the retail sales of gasoline and diesel fuel.

sAn Economic Analysis of the California Energy Commission Staffs Fuel Delivery Temperature
Study and the “Hot Fuel” Allegations, by Michael A. Flynn, page 10.
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